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Hazle v. Crofoot, 
727 F.3d 983 (9th 
Cir. 2013) 

Federal Court of Appeals, 
9th Circuit 

Hazle, an atheist, was required by his parole officers to participate in a 
12 step based drug rehabilitation program as a condition of his parole. 
Hazle objected to participating in the 12-step rehab on religious 
grounds, and specifically requested a non-religious alternative. He 
was told that no non-12-step programs were available and that he 
had to participate in the 12 step rehab or be returned to jail.  He 
persisted. His parole revoked, and he was fined an additional 100 days 
in jail. Shortly thereafter, the Ninth Circuit Court of Appeals decided 
Inouye v. Kemna, below. Hazle sued state officials, his parole officer, 
and the contracted private drug treatment program, which had a 
practice of referring parolees only to 12-step programs. When Hazle’s 
case went to trial, the district court judge ruled that, as a matter of 
law, Hazle’s constitutional rights had indeed been violated by the 
revocation of his parole and his resulting imprisonment for 100 
additional days.  The judge instructed the jury that Hazle’s rights had 
been violated and that the jury’s job was simply to determine the 
amount of damages to which Hazle was entitled.  The jury returned 
with a verdict of no damages for the violation of Hazle’s constitutional 
rights.   

On appeal, the Ninth Circuit ruled that, as a matter of law, the jury 
was required to award Hazle monetary damages to compensate him 
for the violation of his constitutional rights and wrongful 
imprisonment.  Hazle was awarded a new trial to determine the 
amount of damages, including the possibility of punitive damages. 

Inouye v. Kemna, 
504 F.3d 705 (9th 
Cir. 2007) 

Federal Court of Appeals, 
9th Circuit 

Parolee Inouye, a Buddhist, was required by parole officer Nanomori 
to attend AA/NA meetings as a condition of parole, despite his 
objections to the religious content of the meetings. Inouye was not 
given a choice of alternative programs. Inouye brought suit claiming 
that this action violated the Establishment Clause.  The District Court 
granted summary judgment in favor of Nanomori, holding that 
although Nanomori had violated Inouye's First Amendment rights, he 
had qualified immunity from suit. 

The 9th Circuit reversed and remanded, holding that it is established 
law that AA is religious in nature and that participation in the 
program cannot be coerced where a parolee objects to its religious 
content.  Because the law on this point was clearly established, a 
reasonable parole officer should have known that such coercion was 
illegal; accordingly qualified immunity was not available. On remand, 
Inouye argued that punitive damages against Nanomori were 
warranted, and this argument withheld summary judgment.  See 
Inouye v. Kemna, CIVIL NO 04-00026 (DC Hawaii 2009). 

Joseph Destefano v. 
Emergency Housing 
Group Inc., 247 F. 
3d 397 (2d Cir. 
2001) 

Federal Court of Appeals, 
2nd Circuit 

DeStefano, acting as an individual NYS taxpayer, filed suit alleging that 
taxpayer funding for the Middletown Alcohol Crisis Center ("MACC") 
and the expenditure of the funds violated the Establishment Clause.  
MACC did NOT coerce AA attendance; however, DeStefano argued 
that (i) the inclusion of AA in MACC, (ii) staff encouragement of AA 
attendance, and (iii) staff's direct participation in the inculcation of 
MACC attendees into AA all violated the Establishment Clause.  The 
District Court disagreed and granted the defendant's motion for 
summary judgment. 

The 2nd Circuit, using the test set forth in Lemon v. Kurtzman, 403 
U.S. 602 (1971), as modified by Agostini v. Felton, 521 U.S. 203 (1997) 
held that an Establishment Clause violation can exist even where 
there is no coercion.  While it passed constitutional muster for the 
state to fund the AA based program, and for program employees to 
encourage program participants to attend AA, direct involvement by 
staff in AA activities violated the Establishment Clause. 

Warner v. Orange 
County Dept. of 
Probation, 115 F.3d 
1068 (2nd Cir.1997), 
affirmed, Warner v. 
Orange County 
Dept. of Probation, 
173 F.3d 20 (2nd 
Cir.1999), cert. 
denied sub nom. 
Orange County 
Dept. of Probation 

Federal Court of Appeals, 
2nd Circuit 

Warner was convicted of 3 DUI offenses over slightly more than a 
year's time.  As a condition of his 3-year probation sentence, he was 
required to attend AA at the direction of his probation officer. The 
sentencing judge did not offer any alternative rehabilitation programs 
to Warner, instead following the recommendation of the probation 
department which specifically recommended AA to the court for DUI 
cases. Warner, an atheist, filed suit for injunctive relief and 
compensatory damages under 42 U.S.C. § 1983, claiming that 
mandatory participation in AA as a probationary condition violated 
the Establishment Clause.  The district court agreed, relying primarily 
on the Lee v. Weisman coercion test (“government may not coerce 
anyone to participate in religion or its exercise.” Lee v. Weisman, 505 

The 2nd Circuit affirmed the district court's finding that Warner's 
probationary condition constituted forced participation in a religious 
activity, stating that it had "no doubt" that the AA meetings Warner 
attended were "intensely religious events." Applying the Lee v. 
Weisman coercion test to Warner's claim, the court found state 
coercion, noting that if Warner had failed to attend his AA meetings 
he would have violated his probation and been subject to 
incarceration.  The court further noted that Warner was not given the 
option to use another therapy program that did not have religious 
content, although it did not state that giving him such a choice would 
have prevented an Establishment Clause violation.  A dissenting 
judge, however, opined that Warner had forfeited his Establishment 
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v. Warner, 528 U.S. 
1003 (1999) 

U.S. 577, 587 (1992)) and holding that because Warner was faced with 
incarceration if he did not participate in AA, the probation 
department's requirement was a coercive measure and violated the 
Establishment Clause. 

Clause claim by attending AA for 2 years before bringing suit.   On 
remand, the district court considered the dissent's argument, and 
determined that Warner's failure to object to AA attendance as a 
condition of probation did not constitute a forfeiture of his right to 
bring a § 1983 action. The district court observed that Warner's 
inaction may have been "decidedly influenced by the possibility that 
any objections or non-compliance could lead to a jail sentence or 
revocation of probation." Also, the court recognized that Warner's 
failure to begin legal proceedings resulted from the slow realization 
that mandatory AA participation violated his rights. 

Griffin v. Coughlin, 
88 N.Y.2d 674, 649 
N.Y.S.2d 903, 673 
N.E.2d 98 (N.Y. 
1996), cert. denied, 
117 S. Ct. 681 
(1997) 

NY Court of Appeals (NY 
State's highest appellate 
court) 

Griffin, an atheist inmate, was informed that his eligibility to 
participate in an expanded family visitation program was contingent 
on his attendance at the facility's Alcohol and Substance Abuse 
Treatment Program (ASAT). This was the sole substance abuse 
program available at Griffin's correctional facility. The curriculum of 
ASAT drew many of its principles, including a significant amount of 
religious-oriented principles, from AA. Prior to participating in ASAT, 
Petitioner had, for an extended period of time, declared himself to be 
an atheist or agnostic. After attending ASAT for several months, 
Griffin asked to be excused from further meetings without jeopardy, 
stating that his forced participation violated the Establishment Clause 
because it was based on religious principles. Prison officials denied his 
request. The trial court dismissed Griffin's complaint and the appellate 
court affirmed, relying on AA's stated policy that it does not promote 
a particular conception of God. 

The NY Court of Appeals reversed, finding that the ASAT Program 
incorporated the practices and precepts of AA, that AA is a religion 
for constitutional purposes, and that the ASAT Program was 
unconstitutional under the endorsement of religion test. The Court 
next considered whether the prison coerced Griffin into participating 
in ASAT. The Court observed that no secular program was offered to 
atheists as a substitute for ASAT and that therefore, the state 
exercised coercive power when it conditioned Griffin's eligibility for 
the family visitation program on his participation in the prison's 
substance abuse program. 

Kerr v. Farrey, 95 
F.3d 472 (7th 
Cir.1996) 

Federal Court of Appeals, 
7th Circuit 

Inmate Kerr was required to attend NA meetings in prison.  The prison 
had a policy of classifying inmates as higher security risks if they failed 
to attend NA.  The elevation of an Oakhill inmate's security risk rating 
had the potential to impact negatively on the inmate's parole 
eligibility. Kerr objected to what he perceived as NA's deterministic 
view of God and its association of a belief in God with successful 
recovery from addiction. Meetings that he attended began with a 
Christian prayer, and he was encouraged to read the NA book, similar 
in content to the AA Big Book. Kerr filed a civil rights action under § 
1983, seeking an injunction to prevent prison administrators from 
compelling him and others to participate in NA; he also sought to 
have any negative references about his reluctance to attend NA 
meetings expunged from his prison records.  The District Court held 
that the NA program was constitutional and granted the prison's 
motion for summary judgment. 

The 7th Circuit reversed, holding that Kerr's First Amendment rights 
had been violated.  In so doing, the Court formulated a novel 
Establishment Clause analysis distilled from the line of Supreme 
Court cases decided around the principle that the "'government 
may not coerce anyone to support or participate in religion or its 
exercise.'" When a plaintiff claims that the state is coercing him to 
subscribe to a religious belief or participate in a religious exercise, 
the Court regarded three points as crucial: "[F]irst, has the state 
acted; second, does the action amount to coercion; and third, is the 
object of the coercion religious or secular?" The Court answered the 
first question in the affirmative, since prison officials required Kerr 
to attend the meetings. Turning to the second prong, the Court 
deemed this state action coercive as a result of the possible adverse 
consequences for Kerr's parole if he did not attend. Lastly, the Court 
concluded that the object of this coercion -- the Oakhill NA program 
-- was decidedly religious. Through a "straightforward reading" of 
the Twelve Steps, the Court determined that Oakhill's NA program 
is based on monotheistic principles. Thus, the prison's policy of 
compelling Kerr to attend NA meetings was unconstitutional.     
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